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“Clear advice and 
generous explanation 
from an independent 

advisor is perhaps the 
most important factor.”
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Donors frequently make large gifts late in life. They might be 

in their 70s or 80s. They look to their overall wealth and to the 

circumstances of their children. They decide to give a significant 

slice of their wealth to charity, and to do it without waiting. The 

donors often say, “I’ll never spend it” or “The children will barely 

notice the $2M is missing.” The donors want to bask in the warm 

glow of their own altruism while they are alive to see the money do 

good in the community and their conduct is absolutely to be lauded. 

Say “yes” to donors 
while avoiding 

family fights
        downstream

Advice to Advisors
MAY 2016



3

A question of capacity
A gift can be attacked on the 
grounds that the donor was senile 
or ill and, as a result, did not have 
the necessary mental capacity to 
make a valid gift. Where capacity is 
wanting, a gift is void. No capacity 
means no gift. The gift-transaction 
is overturned. The court has no 
choice – there is no discretion in the 
hands of the judge to save a gift 
if it is void on the grounds that the 
donor did not have the capacity to 
make it. Where doubt exists as to 
the capacity of the donor, the best 
evidence available will typically 
be the evidence of a lawyer who 
assisted the donor in papering and 
finalizing the transaction or the 
evidence of a doctor specifically 
asked to meet with the donor and 
assess whether the maker had the 
capacity necessary to make the gift.

An equitable challenge
A gift can be challenged on the grounds that the intent to make 
the gift was produced by unfair or unconscionable means. This is 
known, in legal terms, as an “equitable challenge.” If successful, 
a gift is rendered voidable, not void. The equitable challenge 
described here is framed in broad terms, but the courts have been 
willing to narrow it down and describe some more specific types of 
situations where the gift-transaction might be voidable. One of those 
is an “unconscionable bargain.” An unconscionable bargain is a 
transaction, including a gift that meets two triggering requirements: 

• The transaction significantly degrades the net worth of the person 
making it. 

• The transaction is made by a person who suffers from diminishing 
capacity or some other special disadvantage, such as extreme 
age, that makes it difficult for that person to enter into the 
transaction while protecting him or herself. 

If those two triggering requirements are met, the court presumes 
that the transaction was unconscionable and will be willing to set it 
aside, as voidable, unless the person or organization that receives 
the gift convinces the court that the transaction was fair, just and 
reasonable.

What will the court look for in making that decision? Clear advice 
and generous explanation from an independent advisor is perhaps 
the most important factor here. The donor should know what he or 
she is giving away, and how it compares to the property they will 
keep in hand. The donor should know how the proposed gift might 
interfere with his or her future security. If all of that is explained, and 
there is evidence of that, then the courts typically uphold the gift. 

At the same time, it can create trouble. Donors frequently 

underestimate the avariciousness of their children. When 

the donor dies, the donor’s children are shocked (“$2M is 

missing!”). The children, or other heirs to the estate, have the 

right to challenge the gift and try to overturn it in the courts. 

There are different ways to challenge a gift. 
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Building positive donor relations
Even where the children do not challenge the gift, a 
large gift that is questioned can amount to bad public 
relations for the charity. Wealthy donors frequently 
have equally wealthy and influential children. No 
one wants those children making the rounds at 
fundraisers and gala dinners while badmouthing the 
charity (“Watch out for such-and-such charity, they are 
aggressive and took advantage of my dad when he 
did not know what he was doing.”). A charity wants 
and needs a reputation for fair-dealing. How does a 
charity avoid those negative outcomes? Put another 
way, how does a charity say “yes” to the gift but “no” 
to the family fight that might follow it? A charity might 
be wise to develop and work within a written policy. 
Pick a threshold amount, say $500,000. Any gift over 
that amount would require sign-off from the donor and 
a recommendation for independent legal advice. For 
gifts under the threshold, it would not. 

The policy should be candid. There is nothing 
wrong with saying “We want and value your gift, 
but we want to ensure that there is never any 
misunderstanding or fight among your heirs. We 
take steps with all large gifts to avoid those fights 
and misunderstandings.” That can be in writing, and 
might be added into the document that the donor is 

asked to sign. Explain that the independent legal 
advice and written sign-off are key in avoiding the 
possibility of future difficulty or dispute. 

The written sign-off should contain a statement on the 
part of the donor to the effect that - 

I am aware of my own financial 

situation. I know my total net worth. 

I have taken the time to consider the 

size of this gift relative to that total net 

worth. I understand that a gift is a gift, 

and the property cannot be returned to 

me after the gift has been made. I have 

taken the time to carefully contemplate 

the possible impact of this gift on 

my future economic security. I also 

understand that the gift will be excluded 

from my assets at death and will not be 

available to my heirs to inherit.

If a written policy is in place, a charity will use discretion in departing from that policy. 
Common sense has to have a role. There will be some situations where the gift is 
smaller, below the threshold, but the risk of victimization appears higher. A charity 
will be wise to get sign-off whenever a donor might be carried away with largesse in 
circumstances that just do not feel right. By the same token, a charity might choose not 
to invoke the policy for a gift that is far larger than the threshold. If the gift-maker is 
a sitting court of appeal judge, the charity might tuck the policy quietly into a drawer 
while accepting the gift. Sometimes there is no credible prospect of victimization. 
Where the prospect of victimization does raise its head, the policy is important. 
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Seeking independent advice
Independent legal advice also becomes important 
where the gift is significant. The sign-off document 
should have a certificate of independent legal advice 
attached to it. Here is some sample wording (no 
warranty is given as to its sufficiency or efficacy):

I have met with the donor and provided 

independent legal advice. I have directed 

my mind to any steps that may be 

necessary to assess the donor’s legal 

capacity to make the gift. The donor 

was able to list the donor’s family in 

significant detail, and recall the donor’s 

assets from memory with significant 

detail. The donor understands that the 

gift is irrevocable. We have discussed 

the impact of this gift on the personal 

financial security of the donor, now and 

in the future. The donor also understands 

that the gift will reduce the pool of assets 

available to the donor’s heirs to inherit 

though the donor’s estate. 
What is required for competent independent legal 
advice? The answer to that is suggested by the content 
of the certification suggested above. If the gift is large 
enough to gut the donor’s estate, the legal capacity test 
is the same as the one required to make a valid Will. 
The donor must have the powers of mind to be able 
to understand the extent of their assets, the persons 
naturally expecting to inherit from the donor (normally 
the closest kin of the donor), and the nature and effect 
of the transaction at hand (the gifted property will 

belong to the charity, and the donor will not be able to 
get it back). The lawyer should ask questions to plumb 
the donor’s capabilities on each point. That addresses 
the capacity challenge. If the donor fares poorly in 
answering the questions, the lawyer will identify it as a 
“suspicious circumstance” and would be wise to send 
the donor out for assessment by a psychiatrist or other 
medically trained assessor.

The lawyer should go one step further.  Capacity is only 
one of the two challenges to consider. The other is the 
equitable challenge outlined previously. The lawyer 
would be wise to make up a “before and after picture” 
(this is what you own now, and this is what you will own 
after the gift goes though), and then ask a series of 
“what-if” questions to the donor: 

• What if your other assets deplete? 

• What if the stock market collapses? 

• What if your pension does not give you enough income 
to support your lifestyle after you retire? 

Answers to those questions, noted in the lawyer’s file, 
prove true understanding and the donor’s voluntary 
acceptance of any risk that the large scale gift may 
create.

One other idea. It is up to the donor, but “secret” gifts 
attract challenge more frequently than gifts that have 
been discussed in advance with family. A donor who 
wants to avoid any chance of a family fight would 
be wise to schedule a meeting with interested family 
members and announce and describe the gift. Family 
is far less apt to fight if they have had the opportunity to 
hear the donor describe the gift and the reasons behind 
it. The lawyer might be present. Other advisors might be 
present. A representative of the charity might be present. 
The details are up to the donor, but family conferences 
have a proven track record of avoiding fights among 
heirs downstream.

So long as a donor has capacity, and truly knows what 
he or she is doing, there is no law against generosity 
and it is very hard to successfully challenge the gift.
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