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What is capacity?
Capacity is a state of mind. Being a legal and medical 
construct “determining capacity” depends on who is 
making this determination and why this determination 
is being made. The considerations in determining 
capacity turns on the issue that is before the court or 
the issue that the court is being asked to determine. 

The court makes this legal determination of capacity 
or the determination of whether someone is or is not 
capable based on the judge’s review of the evidence 
and the “findings of fact” made and then applied 
to the relevant legal test. It becomes a case by case 
determination regardless of the legal test being 
applied and since capacity overlaps both medical 
and legal areas, courts rely heavily on the medical 
evidence in making their determination of whether a 
person “had” or “did not have” capacity.  

In the legal context, such as challenging a Will, legal 
tests are applied to the facts as “found” by the judge. 
In the medical context, the determination is usually in 
the form of a diagnosis – typically in the context of a 
lack of capacity or a diminished capacity – based also 
on “observations” and “findings.” 

For example, if the issue before the court is the capacity 
to make a gift, then the following test must be met:

 1 The donor must have the intention to make a gift; 
and

2 The gift was made of the donor’s free will and not 
under coercion.

If the court finds the facts support a determination that 
all parts of the test are met then the court will make  
the “finding” that the donor had the capacity to make 
the gift.1

It is quite normal for charities to receive bequests by Will. As the recipient 
of a charitable donation, these charities will want to know that the gift is 
valid; which in the case of a gift by Will, that the Will is valid. 

Normally upon notification of a bequest it is assumed that the Will 
is valid. However, it could be the case that subsequently the Will is 
challenged by someone asserting that the Will is invalid on the ground 
that at the time the Will was made the testator (the person who made the 
Will) did not have the capacity to make the Will. 

This article reviews some of the factors that are considered by the Court to 
determine whether the Will, and hence the gifts made under it, are valid 
and some factors to consider.  

1  However, in order to find the gift valid, the court would also need to find (in addition to capacity) that the gift had also been “delivered” and “accepted.”
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2  Reflecting a legal test established in 1870 in the Banks v Goodfellow decision.
3  Recognizing that most practitioners do not like to refer to different “levels” of capacity.

What is testamentary capacity?
Testamentary capacity is simply the capacity “to 
make a Will.” Testamentary means “of, relating to or 
through a Will.” 

A person is said to have testamentary capacity 
when that person has sufficient mental ability to 
understand what he or she is doing (e.g. making a 
Will – disposing of assets upon death); understands 
the nature and extent of his or her property (e.g. what 
they have in assets, liabilities); understands his or 
her “natural bounty” (e.g. know who are the expected 
beneficiaries) and understand who their dependants 
are.2

Ironically and despite the general perception that 
making a Will is a “simple” matter this is not so in 
reality (especially if done properly). The “complex” 
nature of making a Will is reflected in the nature of 
the test that must be met in order to do one (as set 
out above).  The capacity to make a Will is one of 
the more strenuous capacity tests and often cited 
as being of a “higher”3 level of capacity then, for 

example, entering into marriage, entering into a 
contract or making a gift.

It is the responsibility of the lawyer who is drafting the 
Will to be satisfied at the time of taking instructions 
and drafting the Will that the testator/client meets the 
legal test for making a Will or, in other words, has 
testamentary capacity. It is the lawyer who must ask 
the appropriate questions and conduct due diligence 
into capacity and especially more so if there are “red 
flags” raised. The lawyer has therefore been found by 
the courts entitled to not proceed with the retainer to 
do the Will if he or she is not satisfied on the issue of 
capacity. 

And, it is because of this responsibility that the 
standard of care imposed upon drafting lawyers 
requires the lawyer to record in notes made at the 
time his or her observations, the questions asked, 
the steps taken to determine capacity, and records 
the conclusions reached and why on the issue of 
capacity. 

How to ensure capacity exists?
Whether the required capacity exists ultimately comes 
down to a judgment call. Often times we say “you just 
know.” You develop a sixth sense as to whether the 
person understands and appreciates the situation or 
act they are undertaking. Instinct goes a long way. 

However, instinct needs to be developed and fine-
tuned. Be aware. Raise your awareness of the 
subtleties of capacity – the older person who seems 
to know what they are doing but at the same time 
you wonder if they are covering up for a diminishing 
intellect. 

Become experienced. Push the boundaries of asking 
questions and not accepting things or comments at 
face value or because it is what the person thinks 
they want to hear. Put yourself in a variety of different 
situations. Educate yourself. 

Be patient. Take the appropriate amount of time to 
review, verify and confirm. And, finally, take notes 
of your observations, your concerns if any, and how 
you addressed them. Who knows, it could be your 
notes that confirm capacity in that Will challenge 
case – in which case you have met your standard of 
care and ensured the bequest your donor wanted to 
make to an organization is made. Nothing could be 
more satisfying.
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