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October 2, 2017 was the deadline for submissions 

on the draft legislation to the Income Tax Act, as 

announced in mid-July. The amendments address, 

what the current government perceives as unfair 

tax benefits afforded to private corporations and 

their shareholders. Specifically, the proposed 

changes seek to limit income splitting (a tax 

strategy that private business owners have long 

used to manage their overall family tax position), 

the multiplication of the lifetime capital gains 

exemption, the conversion of income into capital 

gains, and the deferral of passive investment 

income earned through a corporation. The majority 

of the proposed changes are not expected to come 

into effect until 2018.

Advice to Advisors
NOVEMBER 2017

B R E A K I N G 

Changes to the

 Income Tax ActDeWayne Osborn 
CPA, CGA, CFP is 
Cardinal Capital 
Management’s Vice 
President and Chief 
Compliance Officer 
and in-house expert 
on charitable and 
planned giving. 

NEWS

NEWS



3Advice to Advisors
NOVEMBER 2017

CF: Tax planning strategies involving private 
corporations may be affected as a result of proposed 
changes to the Income Tax Act.  As a valued 
and accredited professional advisor to Calgary 
Foundation, can you provide your opinion on some of 
these anticipated changes?

DO:  Charities and other interested parties must 
take the “high” ground and defend planned gifting 
and the impact these proposals might have on 
it. For example, no comment is necessary with 
regards to the Tax on Sprinkled Income (TOSI) 
recommendations as they have nil impact on 
planned giving. Also, it appears that Finance seeks to 
disallow the allocation of the non-taxable portion of 
the gain on passive income to the Capital Dividend 
Account (CDA) – except for certain circumstances. 
We must ensure that chartable gifting is one of 
those circumstances. The government also proposes 
to apply a new tax on the capital gains when the 
private company disposes of its publicly traded 
securities derived from passive income. Similarly, 
we must confirm that  the zero inclusion rate for 
private company gifts of publicly traded securities 
remains zero. We must also seek clarification that 
the provisions of 84.1 only apply to “consideration 
received” transactions and thus will not apply to 
charitable gifting in general, and in particular, to 
private foundations.

(Note: In this issue of Advice to Advisors, DeWayne’s 
article, “Now is the Perfect Time to Discuss Planned 
Gifts” uses a strategy of avoiding highly taxed 
dividend income in favour of capital gains in a 
charitable context. It could be argued that a private 
foundation is a non-arm’s length corporation, hence 
84.1 might apply.) 

CF: What about concerns that gifts of privately held 
securities could be impacted?  

DO: Privately held shares derive their value from the 
underlying assets in the company or the terms of a 
shareholders’ or similar agreement. Proper valuation 
will address that concern.

CF: There is also concern that these provisions will 
reduce the private business owners wealth and/or 
impact a donor’s ability to donate from the personal 
corporation.  

DO: My view is that, if enacted, the proposed 
legislation will effectively remove the unintended 
tax incentives that appear to be driving passive 
investments by private companies. The shareholder 
will still invest retained profits (maybe more 
personally than corporately) and if the amount gifted 
from personal corporations is reduced, personal 
giving will likely compensate for that reduction. The 
wealth will not disappear. It will just be switched to 
a different donor. Charities may still get the property 
in the end because, as we all know, you cannot take 
it with you when you die and taxation is supposed 
to be way down the list of priorities when donors are 
contemplating planned gifts. 

Finance believes that allowing vast wealth 
accumulation in private companies violates the basic 
tenant of the Canadian tax system – fairness. Passive 
investments should be in the hands of individuals 
and if not, should be taxed the same. What we are 
seeing here is a repeat of a very common theme: tax 
professionals have over-utilized provisions of the 
Income Tax Act in a manner that violated the spirit 
and/or intent of the legislation, and such practices 
have finally hit the “radar” of CRA and Finance is 
reacting.
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